[Email or letter to Trustee (or Director of Trustee) of Superannuation Fund]

Dear [Client]

Recommendation to consider updating SMSF Deed 

 [Name of Fund]

It is important that your Fund’s Trust Deed is up to date and complying with the law. As [Trustee of the Fund/or as a director of the Trustee of the Fund], you are responsible for making sure that the Deed is up to date.

We can arrange the update for you.

This letter summarises why we recommend that you consider updating your Fund’s Deed now.

Gradual evolution of the law 

The law in relation to self-managed superannuation funds changes from time to time. So does the way that law is interpreted.  

Many of these changes do not by themselves require you to update your Deed (though some actually do). However, the gradual build up of lots of little changes makes it sensible to update your Deed every few years. 

Here is a summary of the key legal changes.

1. The Government’s ‘Simpler Super’ Changes — 1 July 2007

The recent changes to superannuation law allow SMSF deeds to be greatly simplified. Those changes are referred to by the Government as 'Simpler Super' and 'Better Super'. Many of the changes took effect from 1 July 2007.  The changes phase out most types of pensions for SMSFs. Many of the old pensions required long and complex pension payment provisions. These provisions can be removed from the Deed — particularly if you are not planning to start a pension before 20 September 2007.  Also certain outdated requirements such as ‘cashing of benefits’ should be removed from the Deed because they are obsolete and may cause confusion.  The new Deed we propose for the fund has been simplified to reflect these changes. 

2. Contribution Splitting

Legislation that came into effect from November 2005 allows spouses to split super contributions between accounts or Funds. The terms of the new Deed we propose contains the specific provisions required to take advantage of this reform. 

3. Provide a PDS and ensure Compliance with the Corporations Act 

Your new Deed will include a Product Disclosure Statement (PDS) containing a useful summary of the most important features of your SMSF.  

Having a PDS helps the trustees and members to understand their obligations and their rights. Also, it makes sure the trustees comply with their obligation (under the Corporations Act 2001) to provide a PDS to members when they join an SMSF.  This requirement was introduced by changes to the law which took effect on 12 March 2004.

4. Minors as Members

Your new SMSF Deed will specifically permit minors (people under 18) to be members of the SMSF. It will provide how the SMSF is administered on that person's behalf until they turn 18.  Many older SMSF deeds do not enable minors to be members or do not clearly set out the rules that apply to those members.

5. Disablement Benefits

The SMSF Deed we propose to upgrade to provides for members to be paid benefits if they become totally disabled ( either permanently or temporarily.  Importantly, it also gives members a right to that payment.  (However, many other deeds give the trustee some discretion as to whether or not to pay a benefit if a member becomes totally disabled.)  

Your new SMSF Deed will provide that, if a member is totally disabled, then the trustee must pay a benefit ( as long as there is enough funds available from the member's account or from the proceeds of an insurance policy in respect of that member.

6. Death Benefit Notices

Your new SMSF Deed will allow members of the SMSF to choose whether:

· to bind the trustee as to how the trustee is to pay out benefits on the member's death; or 

· merely to express the member's wishes to the trustee ( and leave the trustee to decide who should be paid how much. This allows the trustee to take into account changed circumstances from when the member gave his or her direction to the trustee.

This is a feature not found in many older SMSF deeds.

7. Old Funds

Funds established before October 1999 which have not updated their deed since then should definitely consider arranging to have their deed updated.  At that time, the system of regulation of SMSFs changed and the Australian Taxation Office began supervising these funds.  Funds were required to alter their structure in order that they continued to enjoy concessional tax treatment. In the vast majority of cases, the fund’s trust deed had to be amended to reflect these changed requirements.

8. Plain language

Finally, the new SMSF Deed we propose is written in plain language. This means it can be easily understood by trustees and members.  This is in contrast to many older SMSF deeds which are not only out of date but difficult to follow.

Increased funding for Australian Taxation Office regulation of SMSFs

From 1 July 2007, the ATO has been allocated greater resources to properly regulate SMSFs.  These resources will focus on analysing SMSFs' compliance with key criteria — including:  the number of members, compliance with investment rules, and benefit payment restrictions, and timely filing of returns.  It also increases the likelihood of ATO audits. Accordingly, keeping deeds up to date is even more imperative.

Cost of updating

As we are arranging to update the Deeds for many of our clients’ funds at this time, we are pleased to be able to offer a low flat-fee rate of $[X].

Documents required

To update the Fund’s Deed, we will arrange for the relevant documents to be prepared and sent to you. Then you sign them and the Deed is updated.

The relevant documents are:  a Deed of Variation to the Fund, a set of Minutes approving the Update, a Notice to Members, and the new terms of the Fund’s Deed. 

The process is simple and effective.

What to do next

As always, these matters are complicated and involve a careful consideration of your fund’s circumstances. You should seek legal advice on your fund’s deed.  

If you would like us to arrange for the update documents to be prepared for your Fund’s Deed, please either:

· call us on [number]; or 

· email us at [email address].

We’ll send you the documents as soon as possible after receiving your instructions.

Any questions?

If you have any questions, please contact [name] on [number].

Yours sincerely

[Name and signature]
